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SEX DISCRIMINATION IN THE WORKPLACE
MAY BE HAZARDOUS TO YOUR HEALTH:
A Call for Workers' Compensation Benefits
for Victims of Sexual Harassment
NINA MORITSUGU*

RiESUME
Le harc~lement sexuel est un risque professionnel grave auquel les femmes sont
confront6es en milieu de travail. Les travailleuses qui en sont victimes peuvent
porter plainte A la Commission des droits de la personne ou, si elles sont
syndiqu6es, peuvent obtenir des mesures de redressement par l'interm6diaire du
processus de r~glement des griefs. Toutefois, aucun de ces deux types de recours
ne leur procure le soutien de revenu dont ont besoin bon nombre de victimes
lorsque le harc~lement sexuel les rend trop malades pour travailler. La loi sur
l'indemnisation des accidents du travail est un r6gime dont l'objectif est
d'indemniser les travailleurs pour des blessures reli6es au travail. Le
harc~lement sexuel en milieu de travail qui peut causer un stress invalidant
devrait etre reconnu par ]a Commission des accidents du travail de l'Ontario
comme un pr6judice compensable. L'auteure examine Afond les discussions en
mati~re de politiques de la Commission et les r6clamations soumises au Tribunal
d'appel des accidents du travail en ce qui a trait aux blessures reli6es au travail.
I1 conclut par un plaidoyer ob il demande la Commission d'61aborer des
politiques concernant les rdclamations reli6es au stress.
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INTRODUCTION

Sexual harassment is one of the most common occupational hazards experienced
by women in the workplace, and as such,' it represents a major barrier to
women's full and equal participation in the work force. Despite the fact that
societal awareness of the issue is increasing, sexual harassment remains a
workplace problem which limits women's employment opportunities. Sexual
harassment has been defined by scholars as a form of sex discrimination
involving the use of economic power or authority to restrict women's equal
participation and access to the workplace. 2 Sexual harassment is not only a result
of the exploitation of specific hierarchies in the workplace, but must be understood against a backdrop of a patriarchal society, the wage gap between working
men and women, and women's disadvantage relative to that of men in society
generally. The view that sexual harassment is a form of sex discrimination has
4
3
been adopted by the courts in both the United States and Canada.
Victims of sexual harassment often lose their jobs, occupational benefits, future
promotions, and pension benefits. In many cases, they become ill as a result of
the stress caused by the harassment and are unable to work. Tension, fear and
anger which builds up inside sexual harassment victims who do not receive
support from co-workers, management, or their union, can lead to psychological
depression and despair. Some of the effects are: stomach aches, headaches,
nausea, involuntary muscular spasms, insomnia, hypertension, and other medical ailments caused by unrelenting anxiety and frustration:
"A surprising number are reduced to the point of psychological
and physical
5
breakdown, to such an extent that they require hospitalization."
If the harassment at work is disabling to the point that the employee either
cannot work or can only work in a lower-paying job, that disablement should
be recognized as a compensable injury under the Workers' Compensation

1.

Taking Action: A Union Guide to Ending Violence Against Women by D. Prieur & H.
Rowles, (Burnaby: B.C. Federation of Labour, 1992) at 34.

2.

C. MacKinnon, The Sexual Harassmentof Working Women (New Haven: Yale University Press, 1979). See also C. Backhouse & L. Cohen, The Secret Oppression: Sexual
Harassmentof Working Women (Toronto: Macmillan of Canada, 1978).

3.

In the U.S., sexual harassment in employment is recognized as a form of sex discrimination prohibited under Title VII of the U.S. Civil Rights Act of 1964, 42 U.S.C.
2000e(b); 42 U.S.C. 200e-2.

4.

This definition was first accepted in Canada in Bell v. Ladas, 1 C.H.R.R. D/155 (Ont.
B. Inq. 190), per Adjudicator Shime. It was later adopted by the Supreme Court of Canada in Janzen v. Platy Enterprises,(1989) 59 D.L.R. 4th 352.

5.

Backhouse & Cohen, supra, note 2 at 46.
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Act6 as long as the worker's occupation is not excluded under the Act. However,
the Ontario Workers' Compensation Board does not currently recognize most
stress-related claims as compensable injuries under Act.
In this paper, I will argue that the Workers' Compensation Board 7 should grant
entitlement to benefits to workers whose injuries are a result of workplace sexual
harassment. In Part I, I will briefly describe the scope and breadth of workers'
compensation legislation and contend that the Workers' CompensationAct as it
is currently drafted supports an interpretation that it grants the authority to the
Board to recognize injuries resulting from workplace sexual harassment as
disablements. I will use Decision No. 918,8 a decision of the Workers' Compensation Appeals Tribunal [hereinafter "WCAT"] to support this argument. In Part
II, I will outline the process a sexual harassment claimant would have to follow
in order to frame her injuries in accordance with Board policy (or lack thereof).
I will also discuss a case in which a victim of sexual harassment gained benefits
under the heading of a "psychotraumatic disability". This will lay the groundwork for understanding the system as it would apply to a claimant for sexual
harassment-related injuries. In Part III, I will describe the Board policy development process of the last five years which has resulted in still no Board policy
regarding recognition of stress claims. This discussion will illustrate the concerns identified by the Board and interested groups with granting entitlement to
such claims. Included in this section will be a discussion of recent WCAT
decisions in claims for stress-related injuries, which continue to develop the law
in the absence of a Board policy governing such claims.
In Part IV, I will review the other legislative regimes which deal with the
problem of workplace sexual harassment and explain why workers' compensation is a mechanism which is needed to remedy this serious obstacle to women's
equal employment opportunity. I will argue that although unionization can be
an effective remedy for sexual harassment in the workplace, it does not address
all of the problems currently faced by victims of sexual harassment in Ontario.
Furthermore, human rights legislation does not have the scope to provide the
income support needed by workers who suffer illness as a result of sexual
harassment. I will conclude that while the human rights and collective bargaining regimes are working toward finding a cure for the epidemic that is sexual
harassment, the workers' compensation regime is needed to treat the symptoms
of the disease.

6.
7.
8.

R.S.O. 1990, c.W-I 1; hereinafter "the Act."
Hereinafter "the Board".
Infra, note 24.
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I.

WORKERS' COMPENSATION ACT

There is no preamble to the Act, nor does it contain a statement of philosophy
or objects. The purpose of the Act has, however, been the subject of considerable
judicial comment. In Fleck v. W.C.B., the New Brunswick Supreme Court stated:
"The Workmen's Compensation Act is a long step forward in social legislation
designed to rehabilitate and aid in getting injured workmen back to work, and to
assist in lessening or removing any handicap resulting from their injuries." 9

In Lewis v. Nisbet & Auld Ltd., the Supreme Court of Canada held:
"It will be seen at once that the enactment is a special one which was clearly
passed to extend the liability of the employer in favour of the workman. It is an
enactment, therefore which ought not be narrowly construed against the workman."10

Finally, the highest tribunal within the Ontario workers' compensation scheme,
the Workers' Compensation Appeals Tribunal, (WCAT) recently made its views
known with respect to interpretation of the Act:
"There is ample judicial authority for the proposition that workers' compensation legislation is to be regarded as remedial legislation and interpreted broadly
and non-technically from the point of view of facilitating the expeditious and
fair treatment of injured workers' claims."tII

Thus it is clear from the jurisprudence that the object of the Workers' Compen-

sation Act is to compensate workers for injuries they have suffered at work.
Part I of the Act deals with the issue of compensation. In order for injuries to be
compensable, they must arise out of and in the course of employment. The
relevant section states:
"3. (1) Where in any employment, to which this Part applies, personal injury by
accident arising out of and in the course of employment is caused to a worker,
the worker and the workers' dependants are entitled to benefits in the manner
12
and to the extent provided under this Act."

9.

[1934] 2d L.R. 145 at 152-53, 8 M.P.R. 33 (N.B.S.C.); affd [1934] 3 D.L.R. 301, 8
M.P.R. 43 (N.B.C.A.), per Barry C.J.K.B. From Dee, G., McCombe, N., Newhouse, G.
Worker's Compensation in Ontario(Toronto: Butterworths, 1987) at 16.

10.

[1934] S.C.R. 333, [1934] 3 D.L.R. 241 at 250. Leave to appeal to P.C. refused, [1934]
S.C.R. vii; ibid. at 16.

11.

WCAT, Pension Assessment Appeals Leading Case Interim Report (Toronto: March
1986) at 8. See also WCAT Decision No. 154 (April 1986). See also Wrks.' Comp.
App. Bd. Penney (1980), 38 N.S.R. (2d) 623, 69 A.P.R. 623, 112 D.L.R. (3d) 95 at 9798 (C.A.); ibid. at 16.

12.

Supra, note 6, s. 3(1).
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The issue then is whether or not the injuries suffered by a victim of sexual
harassment are workplace injuries. In Decision No. 918,13 the WCAT considered whether there was statutory authority in the Act for compensating for
psychological disabilities in a general sense:
"...If it can be established that a worker's anxiety and depression resulted from
workplace exposure to stress, there is no reason why the worker is not entitled
to benefits. The Act makes no distinction between organic and psychological
disability. Nor does the Act require that the personal injury be a physical
one...." 14

Once a claimant is past the hurdle of statutory authority, causation is the barrier
which has prevented claims for psychological injuries from being recognized
by the Board. In order to understand how the issue of causation has been
discussed, I will briefly discuss how a sexual harassment claim would have to
be phrased under the Act.

II.

THE CLAIMS PROCESS

There are two ways in which a sexual harassment claim might be framed in order
to be understood by the Board. The first is that of "psychotraumatic disability",
an injury that has been recognized in some cases. The second route is that of
making a claim for injuries resulting from chronic stress. The latter are currently
not recognized by the Board except in cases of sudden stimuli (to be discussed
infra).

A.

PsychotraumaticDisability

There are two regimes which govern claims for Workers' Compensation injuries
in Ontario. The first is the pre-January 1990 regime and the second applies to
accidents occurring after January 2, 1990. Workers whose psychological injury
occurred prior to January 2, 1990 may obtain a life-time pension for permanent
psychological disabilities stemming from workplace stress, based on ss. 45(1)
and (12)15 (although Board policy states that psychotraumatic disability is
considered to be a temporary condition and permanent pensions for this type of
injury are only granted in exceptional circumstances). Workers who have been
injured after January 2, 1990, and have suffered permanent psychological
impairment may receive a non-economic loss award under s. 42 of the Act.
According to Board policy on psychological impairments, which applies to both
13.

(1988),9 W.C.A.T.R. 48.

14.

Infra, note 24 at 61.

15.

E. Lipes, "Psychological Disability", in Workers' Comp Manual (Toronto: Community
Legal Education of Ontario, 1994) at 9-2.
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pre-1990 accidents and post-1989 accidents, 16 the psychological injury must be
a result of one of the following three circumstances: first, an organic brain
syndrome that is secondary to: a) a traumatic head injury, b) toxic chemicals
including gases, c) hypoxic conditions, or d) conditions related to decompression sickness. Secondly, the injury must be an indirect result of a physical injury,
such as: a) an emotional reaction to the physical accident or injury, b) a severe
physical disability, or c) a reaction to the process of treatment of the physical
injury. Or lastly, the psychological injury must be "related to extended disablement and to non-medical, socio-economic factors, the majority of which can be
directly and clearly related to the work-related injury." 17 Thus, the psychological injury which may be compensable is referred to as a "psychotraumatic
disability", because it is a disability which is generally secondary to a physical
injury for which workers' compensation benefits are granted.
The thin-skull principle applies to workers' compensation legislation. 18 Theoretically, if an injured worker is identified as having a pre-existing susceptibility
to psychological illness, her claim for benefits for a psychotraumatic injury
should not be denied. According to the WCAT, causation is determined by
applying the test that the accident must have been a significant causal factor in
the development of a workers' disability. Thus, in order to claim benefits for
injuries resulting from sexual harassment on the grounds of psychotraumatic
disability, the worker has to have sustained a physical injury and subsequently
developed a psychiatric illness. In cases where a victim of sexual harassment
has been physically assaulted or physically touched, and develops psychological
symptoms as a result of the physical contact, she may be able to seek benefits
under this policy.
The problem with this idea of psychotraumatic disability is that it adopts the
Board's interpretation of medical information as being capable of separating the
mind from the body. In sexual harassment cases, it is frequently very difficult
to separate the two into distinct organic and psychological disabilities. However,
a Hearings Officer rendered one decison in which a claim for a psychological
disability was allowed as a psychotraumatic disability even though the sudden
chance event leading to a psychological disability was not an actual physical

16.

Ontario, Operational Policy Manual, Documents 03-03-03 and 03-03-04 (Toronto:

Workers' Compensation Board, 1994).
17.

Supra, note 12 at 9-2.

18.

See Decision 318/90 (1992), 23 W.C.A.T.R. 100, applied in Decision 506/91 (29 June
1992). Also, see Decision 361/87 (9 June 1988), which deals specifically with preexisting personality weakness; Lipes, supra, note 15 at 9-8.
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accident. This is the Colgate-Palmolive19 decision, which has little precedential
value and did not go as far as the WCAT.
In 1990, a Hearings Officer granted entitlement to a woman who had been
sexually and racially harassed for six years when working in a Colgate-Palmolive soap factory. Although she was not actually physically assaulted, she was
granted entitlement on the basis of psychotraumatic disability because she
developed an "anxiety reaction" triggered by a specific incident which occurred
in November 1986.
The injured worker was one of only two women and one of only two black
employees in a predominantly white male workplace. She had worked as a
packer and as an operator in the plant. She was subjected to a pattern of
continuous, persistent sexual and racial harassment in the form of demeaning,
provocative, and sexually suggestive insults made by her fellow workers, which
culminated in a serious incident in November 1986, which was viewed by the
Hearings Officer as the "triggering event". The harassment included interference with the assembly line so that soap would be spilling everywhere at the
end of a conveyer belt because some of her harassers had blocked part of the
line. Hand-drawn pictures of black women masturbating men were posted, her
locker was sabotaged, and ink thrown into her purse. On the day of the
"triggering event", her harassers carved a large block of green Irish Spring soap
in the shape of a penis. This object was sent down the line to the injured worker,
who was forced to leave work because she became extremely distraught and
anxious.
The injured worker had repeatedly sought assistance from her union and
management to deal with the harassment but to no avail. She complained about
the soap incident, but was told again that nothing would be done. At this time,
she became very depressed and took an overdose of medication. After a sick
leave of six months, she tried to return to work but the harassment resumed. She
ultimately left her job and suffered anxiety, depression, and suicidal thoughts.
She was diagnosed as having suffered a severe psychological reaction to the
workplace sexual harassment in conjunction with the lack of support or assistance from the union and management. The medical evidence showed that she
had not suffered any psychological difficulties prior to the workplace sexual
harassment.
The injured worker applied for WCB benefits for psychological injuries causally
related to the workplace under s. 3(1) of the Act. She was denied benefits at the
claims adjudicator level and objected to that denial. That objection was reviewed
19.

Hearings Officer Kot (29 June 1990)[unreported].
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by the Decision Review Specialist, and her claim was again denied. She
appealed to the Hearings Branch, 20 and Hearings Officer Kot allowed the
appeal. He held that the injury she had suffered was a psychological disability
and this fell within the "spirit and intent" of the Act and related guidelines.
Commenting on the poisoned work environment of her workplace, Mr. Kot
wrote that the employer is responsible for providing a workplace safe from
disabling effects, and that the workplace environment should not violate the
Human Rights Code:
"At the workplace, the employer has an implicit and explicit responsibility for
employee safety, normally enunciated by certain safety practices, and work
practices, that are conducive to a healthy and safe environment. By extension,
this also includes the promotion of a work culture that does not condone disprovides for
crimination or harassment. The Human Rights Code of Ontario
''2 1
redress in the event of discrimination or sexual harassment.

The employer, Colgate-Palmolive, filed an appeal of the decision of the Hearings Officer, but then withdrew its appeal before it was heard by the WCAT,
possibly because by that time the case had attracted some media attention.
Although the abandonment of the appeal was beneficial to the individual worker
as she did not have to go through any more of the emotional stress related to
protracted litigation, it was an unfortunate development for future claimants.
There was no opportunity for this decision to be endorsed by the WCAT, which
might have prompted subsequent Board policy development regarding the issue
of injuries stemming from workplace sexual harassment. In fact, the reaction of
the WCAT has been to narrow the opportunities in which claims for psychological injuries might be made (these cases will be discussed infra). The result of
this case is that a claimant for benefits for sexual harassment-related injuries
would have to go to either to the Hearings level or the WCAT in order to obtain
WCB benefits, and such a case would be decided on its facts. Hearings Officer
Kot stretched the Board policy which required that a psychological disability be
related to a physical incident by interpreting the fact of the diagnosed "anxiety
reaction" as being a result of a sudden, traumatic event (in this case, the soap
carving incident) to be within the "spirit and intent" of the Act. Although some
other claimants' injuries stemming from sexual harassment might be related to
a sudden, triggering event, many sexual harassment cases leading to injury are
likely to fall into the second category of claims for sexual harassment: stress
claims.

20.

The injured worker was represented by Cindy Wilkey of Cornish Advocates, and the
case was sponsored by the Women's Legal Education and Action Fund (LEAF).

21.

Supra, note 19 at 9.
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B.

Stress Claims

Claims for stress-related injuries where there is no compensable physical injury
are, as a rule, not recognized by the Board. According to the approach taken by
the Board, there are three types of stress claims which may be made. The first
type is "physical-mental," where a physical injury causes an emotional injury,
such as post-traumatic stress syndrome. This type of claim may also be categorized as a psychotraumatic injury, which is described above, and it may be
compensable. The second type of stress claim is a "mental-physical" claim. This
type of claim is, for example, where there is a traumatic emotional event, which
results in a physical injury or accident. An example of this type of claim is where
a worker witnesses a brutal accident at work and suffers a heart attack as a result
of the shock. The Board compensates some "mental-physical" claims. The third
type of claim is know as a "mental-mental" claim, where emotional stress causes
an emotional disability. There are two sub-categories within this type of claim:
gradual mental-mental claims, such as where chronic workplace stress leads to
anxiety and depression, and sudden mental-mental claims, where a worker
witnesses a brutal workplace accident and experiences crippling anxiety as a
result of the incident. 22 The latter type of claim, "mental-mental," is the type
which will often be at issue when seeking benefits for a worker who suffered
workplace sexual harassment. Currently, "mental-mental" claims are not
23
allowed by the Board.

III. POLICY DEVELOPMENT OF STRESS CLAIMS
Initially, Board policy with respect to such claims was quite restrictive. However, a 1988 decision of the WCAT held that claims for mental-mental stress
injuries could be compensable, and a period of consultations aimed at developing a policy followed. Yet, no policy has been established as a result of this
process, and decisions of the WCAT continue to develop the law in this area.
One of the key difficulties in developing a policy which would allow entitlement

22.

D. Craig, "Stress Claims", Workers' Comp Manual,supra, note 15 at 11-1.

23.

It is arguable that the fact situation in the Colgate-Palmolivedecision is more analogous to the combination of both a sudden and a gradual mental-mental claim than to a
psychotraumatic disability. However, it was based on the latter categorization that
Hearings Officer Kot granted entitlement to the injured worker in that case. It is for this
reason also that this decision does not assist future claimants in making claims for injuries resulting from workplace sexual harassment. If it had gone to the WCAT, it is possible that the WCAT would have either denied entitlement, or upheld the entitlement
but on a different basis, that of a mental-mental stress claim. A clear statement by the
WCAT that the Act supports the allowance of such a claim might have forced the Board
to establish a policy recognizing future "mental-mental" claims.
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of some mental-mental stress claims is the issue of determining causation. This
conundrum has yet to be resolved.
The original position of the Board was to automatically deny entitlement to
claimants who had suffered a psychological disability which could not be tied
to a physical workplace injury (and hence, a "psychotraumatic disability"). Then
in 1988, the WCAT delivered Decision 918. This was the first decision in which
the WCAT considered in detail the issue of compensation for chronic stress.
A. WCAT Decision 91824
In this case, the worker had been employed as a telephone operator since 1973.
He had operated a machine known as a cord board from 1973 until 1978. In
1978, the cord board was replaced with a new electronic switchboard which
resulted in a number of changes to his work environment in addition to his
workload. First, it increased the number of calls he handled on a daily basis.
Also, the new system no longer had a key which would allow him to turn off
the sound while working to enable him to converse with a co-worker while also
handling calls. Third, the new switchboard had an electronic monitoring system
allowing the worker to be observed by his supervisor without being aware of it.
The old system had also provided for electronic monitoring, however, in the new
system the worker could be observed by his supervisor when the supervisor was
not within view. In the opinion of the worker, the new system increased the level
of workplace stress he encountered. After handling several particularly difficult
calls, the worker left work for a year as he could not cope with the stress. After
a year he returned to the accident employer, but in a position in the mailroom,
no longer on the switchboard.
The employer did not dispute that the new system increased the number of calls,
but contended that the new system actually decreased the stress level suffered
by an employee because the new system, by virtue of being automated, was
easier to use. A number of issues were considered by the WCAT, the first being
whether stress was an industrial disease or a disablement. The WCAT held that
because a finding that it was an industrial disease required epidemiological
evidence linking the disability to the occupation, in this case that of telephone
operator, such a claim would not be able to qualify as an industrial disease. The
WCAT also held that this type of injury could qualify as a disablement, because
the latter applies to situations where there has been a gradual onset of symptoms
which arise out of and in the course of employment.

24.

(1988),9 W.C.A.T.R. 48.
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The Panel then addressed the apparently difficult evidentiary issues when
determining causation in a stress claim. Observing that the usual test when
determining whether a disability arose out of and in the course of employment
is whether the work was a significant contributing factor, the Panel commented
that assessing the significance of the employment's contribution to the worker's
stress was complicated by the reality that all jobs involve stress and every worker
experiences stress in his or her personal life as well. In supplying a general test
for causation in stress claims, WCAT followed the position of the Supreme Court
25
of Maine in the decision of Townsend v. The Maine Bureau of Public Safety.
The Maine Court followed Professor Larson, author of the definitive American
text on workers' compensation law in adopting this principle:
"The real distinction should be, not between sudden and gradual stimuli, but
between gradual stimuli that are sufficiently more damaging than those of
everyday employment life to satisfy the normal 'arising out' of test and those
that are not.26

The WCAT interpreted the Townsend case to develop the following test for
determining causation:
1) The worker was subjected to greater pressures and tensions than those experienced by an average employee and (after taking into account the stresses from
personal life) the occupational stress is to be found to be a significant contributing factor to the disability
or
2) By clear and convincing evidence it is shown that the ordinary and usual
work-related pressures predominated in producing the injury. 27

This "predominant factor" test imposes a higher standard of proof than the usual
"significant contributing factor" test normally applied by the Board and the
WCAT to determine the work-relatedness of a disability. The Tribunal then
applied this test to the facts of the case, and concluded that telephone operators
did not experience higher than average stress in the everyday employment life
of that occupation. The WCAT then turned to the second branch of the test,
involving an inquiry into the personal life of the injured worker. The Panel gave
considerable weight to the fact that the injured worker had not seen his children
in twenty years, had not had a romantic relationship in fifteen years, and that
the worker had few family or social contacts. The Tribunal also noted that the

25.

404 A. 2d 278 (1971).

26.

Supra, note 24 at 65.

27.

Ontario, Discussion Paper on Compensation for Chronic Occupational Stress
(Toronto: WCB, January 30, 1989) at 11.
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injured worker's mother had been hospitalized for cancer in 1984 and that the
worker had quit each of his previous jobs for personal reasons.
In dissent, one Panel member agreed with the majority that the appropriate test
was the Townsend test. However, the dissenting member took the view that the
evidentiary burden of "clear and convincing evidence" was an excessively high
burden of proof, and wrote that instead, the standard of proof should be on a
balance of probabilities. In her view, the job of telephone operator was stressful
even before the electronic switchboard was introduced and the new technology
had increased the stress the injured worker had experienced.
In response to Decision No. 918, the Board began the process of consulting with
employers' and workers' representative with an aim toward developing a policy
regarding stress claims.
B. Policy Development and Discussions
In January 1989, the Board circulated a discussion paper on the issue of chronic
occupational stress. The paper outlined the range of options available to the
Board by canvassing the U.S. experience in this area. The following list of
28
options is an excerpt from the Discussion Paper:
1) Mental-mental claims are never compensable (this is the case in ten U.S.
states).
2) Mental-mental claims are only compensable if there is a sudden stimulus (this
is the current position of the Board, such as in the Colgate-Palmolive decision).
3) Mental-mental claims are compensable when there is a series of stressful
incidents (this is the case in one American state).
4) Mental-mental claims are compensable only if the stimulus is "unusual",
which can mean either a) greater than the stress of everyday life, or b) greater
than the stress of ordinary employment; "ordinary employment" can involve a
comparison of the worker's job with the following yardsticks: i) fellow employees with the same employer; ii) workers employed in similar jobs in that industry; or iii) the working world at large (this is the situation in ten U.S. states).
5) The Townsend test used in WCAT Decision No. 918 (no states, not even
Maine where the test was originally established, due to legislative amendment).
6) Mental-mental claims are compensable whether or not the stimuli are unusual
(eight U.S. states).

28.

Ibid. at 12.
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7) Mental-mental claims are compensable as an occupational disease (two
states).
The response to the discussion paper was mixed. One important criticism was
with respect to any test which attempts to determine the relative influence of
workplace and non-workplace stressors on disabilities that are multi-factorial
in origin. My concern would be that such an inquiry would be intrusive and
invasive of a worker who has already suffered an invasion of her right to a
workplace free of harassment by virtue of the sexual harassment she has
suffered. Such an inquiry would require an investigation into the personal
history of the sexual harassment victim, and any history of psychotherapy or
previous employment problems could be used against her to bar her claim, as
was the result in Decision No. 918. One explanation for the feelings of guilt and
frustration experienced by sexual harassment victims which can lead to anxiety,
depression, and other disorders relates to the history of women's presumed
responsibility for her sexuality. 29 As in other crimes of violence against women,
such as sexual assault, the focus in prosecuting the offence has traditionally been
on the character or credibility of the complainant. For example, a current
phenomenon in sexual assault litigation is the use of the mental health history
of complainants to impeach their credibility on the stand with the result that
complainants are discouraged from testifying at trial and at the preliminary
inquiry. 30 Women are expected to be able to adequately discourage the advances
of a sexual harasser and when they are unsuccessful, they experience the
symptoms described above. If the Worker's Compensation Board delves deep
into the personal history of an injured worker who has been sexually harassed,
this endeavour evokes unpleasant recollections of the approach taken in crossexamination of complainants in rape trials which the past eighteen years of rape
31
law reform has sought to bring to an end.
Submissions from employers in response to the discussion paper agreed that the
personal life of a worker would have to be examined in detail regardless of the
nature of the stressor. Many workers' representatives expressed grave concerns
about such a requirement, citing the intrusiveness of such an inquiry and the
possible reluctance of physicians to provide such information.

29.

See Backhouse & Cohen, supra, note 2 at 45.

30.

For a discussion of this issue, see Moritsugu, N., "Past Words May Come Back to
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Soon after the release of the Discussion Paper, an Options Paper was released in
July 1989. This paper recommended that a diagnosis from the Diagnostic and
Statistical Manual32 (DSM IH) would be necessary in order to grant entitlement
for psychiatric or psychological disability. Then, once the disability had been
determined, an analysis of the work-relatedness of the injury would have to be
undertaken. Two suggestions for this analysis were made: for either the
usual/unusual stressors approach, or the predominant/significant contribution test.
The response to the proposals of the Options Paper regarding a test for causation
reveals the continued polarization of views of labour and management on this
issue. Labour representatives suggested that if it was shown that the worker had
been exposed to a generally acknowledged workplace stressor, and a disability
was established, then work-relatedness was established. Employer representatives, on the other hand, emphasized that causation could not be established
33
without an examination of a worker's non-workplace stressors.
The next stage in development of a policy on stress claims was the Board's
issuance of two policy proposals, one in April 1990 and the second in May 1991.
Each made recommendations similar to those outlined in the July 1989 Options
Paper. The response to this policy proposal in the interested community
remained as polarized as before. The one point of consensus is that all labour
representatives and many employer representatives agree that there is statutory
authority for granting entitlement to stress claims in the Workers'Compensation
Act. Thus, this point is no longer contentious. What remains contentious is the
issue of causation, and more specifically, what legal test should be used to
determine work-relatedness. Worker representatives continued to be critical of
the approach of examining non-workplace stressors. Many argued that such an
inquiry would re-introduce the notion of fault into workers' compensation law.
Many also argued that the "thin-skull" principle would be undermined by such
an approach. 34 Employers expressed concern over the suggestion of an "average
person" concept, and maintained that the Board should compare actual stressors,
both work and non-work-related. Worker representatives maintained with equal
vehemence that the Board should not inquire into the worker's personal life,
35
citing Decision No. 918 as an example of an inappropriate inquiry.
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In summary, the Board still does not recognize claims for stress-related injuries.
The policy development process seems to have been thwarted by the lack of
consensus between the employer lobby and the injured workers' lobby. There
has been considerable discussion of changing this position, but these discussions
have not been concluded nor has the issue of causation been resolved. The result
is that a worker claiming a stress-related injury should expect to have that claim
turned down by the Claims Adjudicator, and the denial will be upheld by the
Decision Review Specialist, and most likely, the Hearings Officer. There is a
slight possibility that the claim will be allowed by the WCAT, and the decisions
of that Panel will be discussed next.
C. WCAT decisionspost-Decision No. 918
In the wake of the landmark decision of Decision No. 918, the WCAT has
considered several claims for stress-related injuries. As these cases have been
discussed in detail elsewhere, 36 I will only briefly describe them here.
In Decision No. 1018/87, 37 a clerk claimed that she had been harassed on the
job which had caused compensable injuries. In the view of the Panel, the injured
worker failed to prove that there had been harassment, and the injuries she had
suffered were attributed to a "very significant, intermittently symptomatic,
pre-existing condition". 3 8 This decision, however, was useful in developing the
law of stress claims because it departed from the "predominat factor" test adopted
in Decision No. 918. 39 The Panel wrote that the test to be used when determining
causation in stress cases is the "significant contributing factor" test used in adjudicating disablements and not the Townsend test of "predominant factor."
Later that year, the claim of another injured worker claiming that harassment
had led to a job transfer which had caused stress-related injuries was also
denied.4 0 In that case, the Panel denied the claim on the grounds that the job
situation had not caused actual injuries; the worker was angry and frustrated but
not disabled or otherwise injured. A third harassment decision came down in
early 1990.41 In Decision No. 980/89, the Panel wrote that it was necessary to
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establish that: 1) a psychological injury existed that disabled the worker from
performing the functions of the job; 2) the disability was work-related (this required
an evaluation of the various stressors in the workplace); and 3) the workplace made
a significant contribution to the disability (this involved a comparison with stressors
in the worker's personal life). This third prong of the test had already been
established in Decision No. 1018/87.42 The claim for benefits was denied on the
same basis as the previous one: medical evidence did not support the workers'
contention that she was suffering from a stress-related disability.
Three months later, the first stress claim was allowed by the Tribunal. In Decision
No. 145/89, 4 3 the injured worker was a truck driver who argued that a change in
his duties and exposure to traumatizing events had caused him stress-related
injuries. The injured worker had been a truck driver since he was 16. In 1984, he
began work as a long-distance driver. His employer gave him several inexperienced
co-drivers, a situation which caused problems for the claimant. Also, in February
1985 the claimant assisted in removing dead and injured victims from a truck that
had been in an accident. Later that year the worker laid off with a condition described
as "burnout". The Panel applied the test laid out in Decision No. 980/89. 44 First,
there was clear evidence of a disability barring him from performing the functions
of his job. Second, the Panel accepted that the injuries were work-related because
the symptoms arose after the worker's duties and co-workers had been changed.
Third, the workplace was found to have contributed significantly to the development of the disability. The Panel looked at the contribution of stressors outside
the workplace, and it held that they were not active nor significant at the relevant
time, nor were there any pre-existing personality traits.
Thus, the WCAT has clearly stated in Decisions No. 1018/87, Decision No.
980/89, and Decision No. 145/89 that it will use a "significant contributing
factor" test to determine the issue of causation and in doing so, will inquire into
the worker's personal life in order to weigh the workplace stressors against
non-workplace stressors.
The next stress claim to be allowed was that of an injured worker who had
worked with young offenders in a corrections facility.45 She claimed that the
proclamation of the Young Offenders Act 4 6 in 1985 had significantly altered her
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work environment and contributed to her stress. The new legislation led to older,
more criminalized and more aggressive residents being introduced into the
workplace. The additional hostility and turbulence in the system during the
transition period after the Young Offenders Act was proclaimed were found to
constitute unusual stressors. The medical evidence clearly established a disability due to stress or anxiety. The Panel looked at non-workplace stressors such
as the worker's history of counselling by a lay therapist during the dissolution
of her marriage. The Panel also examined personal factors affecting the claimant
such as her recent entrance into menopause, recent commencement of a new
romantic relationship, and her minor financial problems and held that this
inquiry did not constitute an unfair invasion of the worker's privacy. It held,
however, that as the workplace stressors were the predominant contributing
factor to the disability, it was not necessary to decide whether the more rigorous
test of predominant contributing factors had to be met in stress cases rather than
the usual significant contributing factor test of causation.
The third stress claim to be allowed by the WCAT was a case involving the
effects of disciplinary action on the worker. 4 7 In this case, the claimant worked
on the assembly line of a car manufacturer and was having trouble coping with
a new job. The worker met with his foreman and his union representative. During
the meeting, the foreman criticized the worker's work habits and also his
personal hygiene. The worker became very agitated, but continued working for
the next three months, until the stress he was suffering made him too ill to work
and he was put under a physician's care. Prior Panel decisions had dealt with
the gradual onset of symptoms due to gradual stress leading to a disability. This
worker's stress claim was based on an acute onset of symptoms as the result of
a single incident. Although there was evidence of a predisposition to depression,
the worker had been able to come out of these bouts of depression without
medical assistance until this last incident as a result of the workplace incident.
The worker was granted entitlement to benefits on the grounds that there was
evidence of a disability set off by events at work.
Two more stress claims were allowed in 1991 and 1993 respectively, both
involving police officers. 4 8 In both cases, the stress had been caused by a number
of shocking incidents and minor incidents on the job, and in both cases, there
was a gradual onset of symptoms leading to the disability.
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A 1991 case in which a stress claim was denied, Decision No. 520/90, 49 serves
as an excellent illustration of the problems which arise when determining
causation in stress claims. In this decision, the injured worker had worked as a
route salesperson who delivered and picked up linen for the accident employer
since 1979. In 1985, a new general manager was hired. This new manager had
a more hands-on approach than his predecessor. The injured worker felt that the
new manager's approach was not good for business and he also felt that the
manager's treatment of employees was arbitrary. The worker began to complain
about the situation, more and more vociferously. These complaints resulted in
the injured worker being formally reprimanded by his manager on two occasions. The worker developed panic attacks after the second reprimand and his
psychiatrist reported that they were not reactions to isolated incidents but were
part of a developing condition. The psychiatrist also reported that the worker
had a ruthless, rigid and demanding father and the worker had selected a job that
would allow him some degree of order and entailed being away from authority.
This distance from authority had changed when the new manager was hired.
The majority of the Panel found that the worker's anxiety reaction was the result
of an injuring process personal to the worker and not associated with employment. These processes constituted a symptomatic pre-existing condition which
caused the worker to feel that the new manager was out to get him. The majority
found that there was no evidence that the worker was singled out by the manager
and that in fact, this unfounded belief was the personal process which had caused
the worker's disability.
The dissenting member applied the "thin skull" doctrine and found that the
worker had an asymptomatic pre-existing condition which became symptomatic
as a result of work factors. The worker's pre-existing condition was a significant
causal factor but it had not caused him to lose time from work; however, the
worker's perception of harassment had stemmed specifically from work-related
events. The member agreed that the perception of harassment was unfounded
but wrote that there were real work stressors in the workplace which contributed
to the injuries the worker sustained.
Since the cases involving the two police officers, no more stress claims have
been allowed by the WCAT. The result of these cases is that the Panel has
provided advocates with a fairly consistent jurisprudence with respect to the test
of causation to be used. It is clearly supposed to be the "significant contributing
factor" test. These cases illustrate, however, that the application of test has had
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varied results. This situation clearly demonstrates the need for a Board policy
for handling stress claims.
The result of this line of decisions is that a pre-existing condition, even if it is
asymptomatic, may bar a claim for workers' compensation benefits for stress.
Only those injured workers who have either no history of psychotherapy or have
experienced very minor emotional problems will be able to successfully make
such a claim, and only at the WCAT. My main criticism of this situation is
simple. Workers' compensation law is designed to compensate workers for
injuries arising out of and in the course of employment, but because causation
of psychological injuries is more difficult to diagnose and psychological injuries
are more difficult to understand, the result is that in the absence of a Board
policy, the tests which have been developed by the WCAT appear to re-introduce
fault into the determination of causation in such claims. For example, in
Decision No. 918/88,50 one of the factors which worked against the worker
appeared to be that the worker had chosen a job, a telephone operator, which
caused him stress. The Board does not blame a hydro worker who injures his
back when he falls from a cherry picker for having chosen a dangerous trade
and then use this blame to bar his claim for workers' compensation benefits. In
my view, there is no difference between a stress claim and the hydro worker's
claim. The prevailing view of both the Board and the employers' lobby is
well-illustrated by this statement:
"There is perhaps an unspoken and unconscious belief that even a minor event
which results in a back injury to a worker should be compensable because sympathy lies with the laborer or skilled craftsman who has literally worn his body
out over the years working for various employers. The last employer should
bear the cost of the 'straw that broke the camel's back' not so much because his
employment caused the disability, but rather as an expression of public policy
that the compensation system should cover the injuries caused by industrial
employment. There is also a distribution of risk among employers since the
employer who has paid for the back injury of the recently hired employee will
have passed on to their earlier employers workers whose backs may have been
weakened by their earlier employment with him. This rationale, however, cannot fairly be applied in psychological disorder claims since the emotional
stresses and lifetime experiences that contribute to a mental disability are not the
exclusive province of the employment environment. Often the employment has
played only a minor role in the emotional stresses of an employee. Thus, the
application of the same legal presumptions in mental disorder claims that are
used in back injury cases to establish the occurrence of an 'accident' and the
relationship of the "accident" to the disability is not only unfair but medically
51
unjustified.,,
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A worker who has worn out her body through a lifetime of manual labour is, in my
view, no different from a worker who has worn out her psychological well-being
through a lifetime of stressful employment. As for the argument that personal
circumstances may have had as great an impact on the development of a stress claim,
personal circumstances may also have an impact on physical injuries.
One's personal life places both physical and emotional stress on the human body
and the human psyche. A worker's workplace may put even more stress on her
body or her mind. If it can be demonstrated that events at work were a significant
contributing factor to the injuries sustained by the injured worker, the worker
should be compensated for those injuries. Workers' compensation insurance
premiums levied on employers are supposed to not only help pay for benefits,
but also serve as an incentive to the employer to provide a safer workplace to
prevent physical accidents, disablements, and industrial diseases. Stress was
identified by the United Nations' International Labour Organization to be one
of the most serious health problem of the twentieth century, calling it a "global
phenomenon. '52 Sexual harassment, which may cause stress-related injuries to
its victims, is a problem stemming from the workplace, causing injuries as a
result of workplace events. Some women will not suffer physical ailments as a
result of sexual harassment, others will. Those who do sustain injuries as a result
of the harassment should be compensated for those injuries in the same manner
that workers who suffer other workplace injuries are compensated.
Recognition of stress claims is a prerequisite to recognition of injuries stemming
from sexual harassment under the Workers'CompensationAct. This recognition

is needed to assist victims who lose their livelihood or who experience a
decrease in their earning power because of the injuries resulting from workplace
sexual harassment. In the next section, I will briefly discuss why workers'
compensation benefits are needed in addition to other labour regimes to deal
with the problem of sexual harassment in the workplace.
IV. OPTIONS CURRENTLY AVAILABLE TO VICTIMS
OF SEXUAL HARASSMENT

A.

Human Rights Legislation

The Ontario Human Rights Code5 3 prohibits sexual harassment, defined as a

form of sex discrimination. The relevant sections state:
at 267-268.
52.
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"5. (2) Every person has a right to equal treatment with respect to employment
without discrimination because of race, ancestry, place of origin, colour, ethnic
origin, citizenship, creed, sex, sexual orientation, age, record of offences, marital status, family status or handicap.";

and:
"7. (2) Every person who is an employee has a right to freedom from harassment in the workplace because of'54sex by his or her employer or agent of the
employer or by another employee."
The Code covers all provincial employers, and provides for the Ontario Human

Rights Commission to enforce and administer its provisions. However, the
purpose of human rights legislation is, inter alia:
"...to
recognize the dignity and worth of every person and to provide for equal
rights and opportunities without discrimination that is contrary to law, and havof understanding and mutual respect for
ing as its aim the creation of a climate 55
the dignity and worth of each person..."

The purpose of the Code is not to provide income support for victims of
discrimination who have suffered a loss in income as a result of the discrimination. Although s. 41(l)(b) provides for an award of pecuniary damages, the
award is capped at $10,000 and is only available to claimants who have suffered
mental anguish as a result of intentional or reckless conduct. 56 In order to receive
such an award, the claimant would have to go before a Board of Inquiry. This
circumstance does not address the income support needs of a claimant who has
suffered injuries as a result of the workplace. In addition to the substantive
criticisms of human rights legislation, there are structural problems with the
Ontario Human Rights Commission which cause severe delays in resolution of
complaints .57
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B.

Labour Relations Regimes
"There's no escaping it-when women start to complain about sexual harassment, they get picked on even more. What I see is women coming into the union
office and asking us to help make it better..,
and I have to tell them, before it
' 58
gets better, it's going to get a lot worse."

Unionization, on the other hand, is viewed by many involved in the union
movement to be an ideal regime to tackle the problem of workplace sexual
harassment. Many unions have taken steps to deal with the problem of sexual
harassment in the workplace. 59 They have passed resolutions and issued
policy statements condemning harassment. They have protested against
corporate advertising campaigns which demean women employees or use
sexual innuendo to sell products. Some unions have implement special
grievance processes to ensure the sexual harassment complaints go straight
to senior management, while others have implemented processes to resolve
co-worker complaints, involving management only when resolution is
impossible. 60 Furthermore, forty-three per cent of unionized workers in Canada have a collective agreement that covers harassment. 6 1 For those unionized
workers who do not have a contract which explicitly prohibits harassment, new
amendments to the Ontario Labour Relations Act 62 require that collective
agreements may not contain provisions which are contrary to either the Ontario
63

Human Rights Code or the CanadianCharterof Rights and Freedoms.

There are significant criticisms of the ability of unions to deal with workplace
sexual harassment. First, for those workers who have a grievance process to deal
with sexual harassment, the processes are usually outside regular union grievance procedures, with a special officer, usually a woman, whose mandate is to
resolve the complaint. 64 This process allows others to avoid taking responsibility for the sexual harassment. The grievance process can also be inadequate,
especially in small workplaces where transfer is impossible. Grievance pro58.
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cesses are established based on the premise that the adversary is management,
and when the harasser is a co-worker and fellow member of the bargaining unit,
the grievance process will usually respond to the problem by providing a means
for the harasser, if he is disciplined by management for the harassment, to grieve
the disciplinary action. The woman who has been harassed is left behind in this
process. Women union members commonly complain that union locals do not
support a woman who is being harassed nor do they support anti-harassment
65
policies.
There has also been discussion among unionized women that contract language
should give women who are being harassed the right to refuse work. 66 The cost
to the employer might inspire the employer to resolve complaints. There is
certainly a need to negotiate provisions granting the right to refuse work. This
would recognize the physical, emotional, and psychological health problems
caused by sexual harassment.
In summary, collective bargaining may assist unionized workers to deal with the
problem of sexual harassment. Problem-solving mechanisms such as anti-harassment policies are designed to eradicate the harassment. Collective agreements
which provide short and long term disability benefits will provide the income
support needed. Nevertheless, workers who do not have private disability insurance,
or workers who are not unionized will still need the benefits that the Workers'
Compensation Board can provide. Like the human rights regime, collective bargaining may ultimately prevent sexual harassment in the workplace, but it does not
reach all of the problems confronted by all victims of sexual harassment.
CONCLUSION
I have argued in favour of entitlement to workers' compensation benefits for
victims of workplace sexual harassment who suffer injuries as a result of the
workplace harassment. I have canvassed the recent decisions of the WCAT and
outlined the test for stress claims which has emerged from that line of cases.
Victims of sexual harassment whose injuries are stress-related must pass the test
outlined in Decision 980/89.67 As long as there is a disabling psychological
injury, the disability is work-related, and the workplace made a significant
contribution to the injury, the injured worker should be able to win entitlement
at the Workers' Compensation Appeals Tribunal. However, the injured worker
should not have to go all the way to the Board's highest tribunal in order to
65.
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obtain compensation for the work-related injuries she has suffered. The decisions of the Tribunal point to a need for the development of a clear Board policy
allowing Board administrators to adjudicate such claims. Given that litigating
against the Workers' Compensation Board can in itself cause stress to an injured
worker, a worker suffering from stress is bound to find it even more difficult to
appeal her claim all the way to the Tribunal. The issue of causation remains a
difficult one, but it can be resolved if the test developed by the WCAT is applied.
There will be an intrusive inquiry into the personal life of the worker, but that
aspect of such a claim appears to be unavoidable given the jurisprudence and
the policy discussions.
It is time for the Workers' Compensation Board to recognize that stress in the
workplace caused by sexual harassment is a problem that can no longer be
ignored.

